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¢ Detail the requirements for managing trust

information and disclosing it to beneficiaries

(where appropriate) so they are aware of their

position

¢ Provide flexible trustee powers, allowing
trustees to manage and invest trust property in
the most appropriate way

¢ Include provisions to support cost-effective
establishment and administration of trusts (such as clear
rules on the variation and termination of trusts)

¢ Include options for removing and appointing trustees
without having to go to court to do so

¢ Provide alternative and more cost-effective solutions to
resolve disputes.

Trustees are facing a significant amount of change, not
just with trust laws, but in relation to taxation of trusts,
compliance obligations and the moving goal posts relating
to eligibility for Residential Care Subsidies. It is timely for
property investors to consider whether the original purpose
for which the trust was set up still exists and, if not, what
the consequences will be if the trustees take steps to wind
up the trust.

It is important to understand that tax losses made by a
trust are caught in the trust and, if not utilised before the
trust is wound up, will be lost.

Tax benefits obtained through a trust have over recent
years become increasingly limited. The “minor benefi-
ciary rule” ended the trustees' ability to stream income to
beneficiaries aged 16 and under in order to access lower
tax rates. Most recently, the Inland Revenue Department
introduced the “bright-line” test, which taxes the prof-
its made by an individual, entity or trust on the sale of
residential properties bought and sold within a two-year
period. The impact of this tax on long-term, buy-and-hold
property investors — who are not in the business of trading
or in “flipping” their investments — will be minimal, if not
non-existent.

An unexpected tax consequence faced by New Zealand
trusts and trustees can arise when settlors and trustees
are no longer residing in, nor are a tax resident of, New
Zealand. The consequences may include trust distributions
being taxed in New Zealand at a rate of 45%, or find-
ing that the sale of a trust property in New Zealand has
become subject to Capital Gains Tax in Australia.

Why are compliance obligations and costs increasing?
Since the 9/11 terrorist attack in New York and the global
financial crisis, New Zealand has been hit with the intro-
duction of a number of new laws and compliance obliga-
tions to provide overseas governments with greater trans-
parency of their citizens' tax and financial arrangements.

FATCA (Foreign Account Tax Compliance Act), CRS
(Common Reporting Standards), BEPS (Base Erosion
Profit Shifting) and AML/CFT (Anti-Money Laundering
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and Countering Financing of Terrorism) are some of the
laws under which disclosure of information must be made.
As a result of the compliance obligations, the costs associ-
ated with holding and administering investment properties
are increasing.

What about the Residential Care Subsidy (RCS)?
Given the low asset threshold and constantly changing
rules surrounding the eligibility criteria for RCS, trusts are
no longer the useful tool they once were. Statistics show
that only 6% of New Zealanders over the age of 65 require
rest home care.

Before making hasty decisions regarding retaining or
winding up the trust based on the changes to RCS, first
consider the trust’s specific financial position and the exis-
tence of any degenerative disease in the settlor’s genetic
make up. Although it is becoming increasingly difficult to
obtain a subsidy, it is not impossible.

Do you still need a trust?

The purposes for which property investors set up the

trust will impact on whether the trust is still relevant. The
settlors should meet with the trustees, who should all

take into account a variety of considerations, including
obtaining legal and accounting advice, before going ahead
with winding up the trust if it is deemed to be no longer
relevant or beneficial.

For example:

* The original value of the investment and the capital
gain earned, if any

* The return on investment

* The trustee’s ability to meet the rising compliance and
administration costs to retain a trust

* Gifting position and the tax consequences resulting
from winding up the trust

* Whether there is an alternative property ownership
structure that provides greater flexibility, less
compliance obligations and costs, and tax planning
benefits.

Property investors whose purposes may have changed
since the trust was initially set up may find a trust to be
irrelevant and no longer useful. But for those who have a
need to protect the trust assets against attack from credi-
tors, spouses or family members, and who understand
the obligations of trustees, the rights and the needs of
beneficiaries and are willing to meet the associated costs
of governing a well-managed trust, then trusts will still be
relevant.

Trusts have been around for centuries and despite the bad
press, onerous compliance obligations and reduced tax and
government subsidy benefits, they remain a useful prop-
erty ownership vehicle for those who have a real need for
asset protection or succession planning. Provided that the
trust is managed effectively, it will continue to be relevant.
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Disclaimer: This article is general in nature and should not be treated as professional advice.

It is recommended that you consult your advisor. No liability is assumed by Harris Tate Ltd
for any losses suffered by any person relying directly or indirectly upon the article above.
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